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Corporate Governance in a Complex World
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Factors Shaping Corporate Governance

. Cultural and historical factors

. Control and shareholding structures

—  Highly dispersed / fairly concentrated
. Role of shareholders

. Economic model
- Consensus driven or market driven
- Role of financial and markets forces

. Legal model

— Role and influence of various stakeholders
. Primacy of shareholders’ interest
. Primacy of the company’s interest

. External or exceptional factors
—  European integration and convergence
— Recent scandals
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Separation of Ownership and Control

Ownership and Control
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A corporation has an inherent
corporate power that is associated to
the tactical and strategic decision-
makings

The modern concept of corporate
power holds that the rights of the
participants as well as the conduct
of the enterprise must be the
subjects to managerial discretions

This has been the basis for the
modern theory of the firm
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Agency Theory of the Firm

The Agency Theory is based
principally on the agency relationship
between managers (the agents) and
shareholders (the principals)

More specifically, pure agency
relationship arises from the contract
nature between the two parties




Corporate Governance Perspectives

Corporate Governance Perspectives

There are a number of predominant theoretical perspectives on
corporate governance:

* Agency theory—align the interests of internal agents
(executives/managers) whao display strong self-interest with
those of the shareholders (owners). In effect this represents
2 double agency dilemma (s2e figurs)

* Transaction cost theory—reduce costs of transactional
hazards through internal corporate governance mechanisms,
which cannot be handled by external market mechanisms

+ Stewardship theory—ogeneral human motives of
achievement, altruism and meaningfulness should be
managed and guided in the most opportune manner

+ Resource dependence theory—highlights corporate
dependence on external relations and sees governance as
a vehicle to ensure continued access to essential resources
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Stakeholder theory—acknowledges agresments with
multiple stakeholders that can create incremental value and/f
or lead to subsequent risk events if neglected or abused

Shareholders
(public company)

b
| Board of directors |

e
| Managers |




Corporate Control Structures
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One-Tier Model vs Two-Tier Model

One-Tier Model

Ownership
level

Steering and
monitoring
level

Executive
level
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Two-Tier Model
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One-Tier Model vs Two-Tier Model (cont’d)

Anglo-Saxon
US /UK

. Market oriented

. Competition driven “ winner take all”
—  Active ‘market for corporate control

. More developed Financial Markets
. Shorter term strategy
. Greater reliance on equity

. Shareholder primacy

—  Primacy of shareholder rights over that
of stakeholders

. No employee involvement
. Dispersed shareholding structure
. Strong managers weak owners

. Relationships between management
and shareholders being fluid and
arms-length
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Continental / Rhineland
Continental Europe

. Bank, network oriented

. Consensus driven

. Less developed Financial markets
. Longer term strategy

. Greater reliance on debt

. Stakeholders/ company focus

—  Stable and close relationships
between management and
shareholders

. Co-determination/ worker councils
. Concentrated ownership & control

. Strong blockholders
—  Weak “ dispersed owners”

. “Insider system”

—  Owners of firms tend to have an
enduring interest in the company and
often hold positions on the board of
directors or other senior managerial
positions




One-Tier Model vs Two-Tier Model (cont’d)

Anglo-American

Systems

Non-Anglo-American

Systems

Legal Origin

Common Law

Roman (Civil) Law

Security Law

Strict

Liberal

Capital markets

Liguid capital markets

Iiquid capital markets

Ownership Concentration

Low level of ownership

concentration

Higher level of ownership

concentration

Business Objectives

Shareholder orientations

Stakeholder orientations

control

Crossholdings Low level of crossholdings | High level of inter-corporate
crossholdings
M&As Active market for corporate | Inactive market for

corporate control

Source: Constructed from Brendt (2002).
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One-Tier Model vs Two-Tier Model (cont’d)

*Two tier |
board

*Unitary board
*Separation of

Chairman &

CEO
*Unitary (exec.Committee)
* two tier board
Belgium
«Unitary board Fux

*Exec.committes

Fr: dllce
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Employee Representation

smandatory

*Advisory role.presence

but no vote
Germany *contemplated

*No representation

‘ Austria
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Whose Interests is the Board Looking After

The Shareholder’s Interest The Company’s Interest
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Weight and Influence of Stakeholders

Continental Europe
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Key Differences in the Governance Models

American Model

. Greater emphasis on unfettered
leadership

. Watered down distinction and
emphasis on managing the
corporation

. Governing body “manages” the
corporation
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European Model(s)

. Greater emphasis on check and
balances

. Sharper distinction between
oversight and management
functions

. Governing body as a check and
counterweight to executive power
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Preliminary Assessment of the Governance Models

Board of directors (unitary
board)

Supervisory board (dual board)

Advantages

Capability to represent shareholders
interests

Flexible and relatively inexpensive
form

Direct contact between executives
and non-executives that enables
sound monitoring and counselling
Efficient information flow and non-
executives’ access to corporate data

Capability to represent shareholders
interests

All members are non-executives
Balancing the power of CEO and
board Chairman

Higher objectivity and
independence, particularly in the
process of management evaluation,
compensation policy

Mo personal connections enable
sound monitoring and counselling

Disadvantages

Powerful position of CEO who holds
Chairman function

Dependence on CEO policy, lack of

objectivity

Risk of building a coalition

between CEO and outside directors

(evaluation of board work, resisting

to takeovers)

Higher costs of board functioning
Poorer information flow and non-
executives’ access to corporate data
Lack of direct contact between
executives and non-executives

Risk of dominating the board by
majority shareholder
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Structure Amendment as Complexity Rises ...
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Empirical Comparison of Corporate Governance
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The Ownership Structure of Listed Companies

. Three countries (Australia, the UK and the United States) are generally
characterised as having a predominantly “dispersed” ownership structure
—  The global aggregate market capital share of these countries has decreased from 54% to 43%
over the last decade
. In most OECD and non-member countries, a majority of listed companies have a
controlling shareholder

—  The presence of these countries with “concentrated” ownership structure has increased from
19% to 24% in terms of aggregate market capital share

— Inthose companies with a concentrated ownership structure, “horizontal” agency problems
(between controlling and minority shareholders) are abound, while “vertical” agency problems
(between managers and shareholders) may be mitigated

. Five countries (Canada, Germany, Netherland, Japan and Switzerland) do not fall

into either of these two categories, but are instead characterised as having a “mixed”
ownership structure

Share of market capitalization classified by the country’s ownership structure
I

I I )
[
~ | - | ~- | m Mixed
® Concentrated
2012 16%
1 | Others
0% 20% A0% B60% 20% 100%

Source: OECD calculation on the basis of data from the World Bank.
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Stock Exchanges by Legal Origin

Largest stock exchanges in each jurisdiction: Member of
a group or individual?

NASDACQ
M Group é

}

The three groups
comprise over 50% of
market capitalisation

Top 10 domestic listed equities market capitalisation

= NYSE Euronext 3.4% JI,_3_1‘3*5.

36%

B NASDAQ OMX Group
= Japan Exchange Group

uLSEG

TMX Group Inc. (Canada)
Deutsche Borse
sustralian Sacurities Exchange

BSE India
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5.0%
¥ Hong Kong Exchanges and Clearing \
u Shanghai Stock Exchange
B.3%

As of year-end 2012
Source: World Federation of Exchanges “Cost & Revenue Survey 2012"
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Legal Origin of Major Stock Exchanges

Private/Association,
Mutual/Other

= Demutualized
but not isted

u Publicly (self-)listed*

*Incduding exchanges
which the parent
company (with over
90% of the share
owned) is self-listed

- Website of each stock exchange

19
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Basic Board Structure and Board Independence

One-tier, Two-tier, Optional or Hybrid?* Maximum term of years for the
(supervisory) board members
{N® of jurisdictions)
|
B Rule/regulation
Code

& years

5 years

4 years

3 years

2 years

1vyear

Nate: The jurisdictions with two different frameworks
are counted twice. “Rulefregulation” includes the
requirement by the listing rule.
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Basic Board Structure and Board Independence (cont’d)

Minimum number or ratio of independent Definition of “independence”:

directors (N® of jurisdictions) Independence of substantial shareholders
| | (N® of jurisdictions)
1 1 1 1
0% = a1 a7
| L 1 1 ¥ - ]
0% 20% ¥ 40% 60% 80% 100%
m Required/ recommended for all IDs
= Required/ recommended for 1-2 1Ds

¥ Mo requirement;’ recommendation
others (n.a.)

Depending on the
S0%or 33% 3 ownership structure or
k e —— Chair/CED separation

20-33%
Shareholding threshold of
substantial shareholders far
assessing independence

2-3 persons (N* of jurisdictions)

m Rule/regulation

Code
|

1 person

Note: The jurisdictions with two different frameworks are counted twice. “Rulefregulation” includes the requirement by the listing
nule.
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Basic Board Structure and Board Independence (cont’d)

Separation of CEO and chair of the board in one-tier system (N° of jurisdictions)

B Separation: required
u Separation: recommended - 2 19
Incentive mechanism = = 1
No separation T 0% 10%  20%  30%  40%  50%  BO%  T0%  BO%  S0%:  100%

Separation or maore independent
directors on board
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Board-level Committees

Establishment of board-level committees
(N® of jurisdictions)

Audit Committee

Momination Committee

Remuneration Committee

m Rulejregulation n Code No requirement; recommendation

Minimum number or ratio of independent members
(N® of jurisdictions)
Audit Committee Nomination Committee Remuneration Committee

G 3
\

m 100%

7 Camimitee rar.
*.". intiepehdenty” . *.

m Majority (30 or 66%:) with Chair
independency
= Majority (S0 or 66%:)

u 1-3 person (Chair
independency)
1-3 person

Others (no requirement)
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Board-level Committees (cont’d)

Governance of internal control and risk
management (N® of jurisdictions)

Board responsibilities

Internal control and

systam L L

= Rule/regulation = Code Others (no rule or n.a.)

© Copyright — Christian Schopper

Board-level committee for risk management
(N?* of jurisdictions)

s

Establishment of
separate risk . 35

Risk management role
of audit committes

committes

® Rulefregulation = Code Others (no rule or n.a.)
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Regulatory Framework of Corporate Governance

. In dealing with corporate governance issues, countries have used a varying

combination of legal and regulatory instruments on the one hand, and codes and
principles on the other.

Custodians of corporate governance code Implementation mechanism
{N® of jurisdictions) (N® of jurisdictions)
0% 20% 40% 60% B0% 100% 0% 20% 40% B0%: B0% 100%
m Matienal authorities m Comply or explain (by law or regulation)
u Stock exchanges = Comply or e:pla?n (by listing rule)
= Mixed {Authorities & Exchanges) = Comply or explain [others)
Private associations ® Binding (by law, regulation or listing rule)
Mixed (with Private associations) m Mixed (Binding & Comply or explain)
No implementation mechanism
Others (n.a.)

National report reviewing the adherence of the code

(N*® of jurisdictions: with double-counting for a jurisdiction publishing more than one report)

Issuing body Frequency Coverage of the listed Coverage of the code
companies provisions
m Authorities = Exchanges = Every year
Private Mixted = Every 2-3 years = Fully = Partly = Others {n.a) = Fully = Partly = Others (n.a.)
Every 4 years

Others (no fixed interval)

oD

Issued by au{hori‘t’les. 7
exchanges: 7

© Copyright — Christian Schopper
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The Main Public Regulators of Corporate Governance

. Public regulators have the capacity to supervise and enforce the corporate
governance practices of listed companies in all surveyed jurisdictions

How is the regulator funded?
(% share based on the number of jurisdictions)

Who is the regulator of corporate governance?
(% share based on the number of jurisdictions)

Financial/ Ministry of

ck Ministry of

Securities Finance, Justice
Authority & % Py
Ministry of

Justice
T%

Securities
authority
46%

Financial

authority
3a%

F s
-

Note: The jurisdictions with two main regulators are counted twice.

How is the ruling body of the regulator
organised?
(% share based on the number of jurisdictions)

Collegial

body: 11-

members
17%

h \\\‘_____._—-""' =

Note: The jurisdictions with two main regulators are counted twice.
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Term of members of the ruling bedy
{% share based on the number of jurisdictions)

3 years
11%

Note: The jurisdictions with two main regulators are counted twice.
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Governance of Board and Key Executive Remuneration

Criteria for board and key executive Specific requirement or recommendation
remuneration (N° of jurisdictions) (N® of jurisdictions)
) o = Law/regulation
Meither required =} Maximum limit Code

nor recommended

f Long-term incentive 2

= Recommended |

/ ' Severance payment cap 1
(Mo specific

requirement or  Others (clawback, golden
recommendation parachutes) _1
in 13 jurisdictions)

m Required

Note: Countries with several requirements are counted twice.
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Governance of Board and Key Executive Remuneration (cont’d)

* Say on pay is aterm
used for arulein
corporate law whereby a
firm's shareholders have
the right to vote on the
remuneration of
executives

Requirement or recommendation for Coverage of the “say on pay” (Binding approval)
“say on pay” [N* of jurisdictions)

Board of Directors

Belgium, Brazil,

; chile, Czech,
Policy I'[ Hungary ]‘ Isragl, Korea,

Norway, Portugal,

Sweden

switzerland H Amount

Senior Executives
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Governance of Board and Key Executive Remuneration (cont’d)

Disclosure of remuneration policy
(M® of jurisdictions)

m Recommended Others (n.a.)

[ ] quuirﬂ:ll
17

Required only for incentive pa'gr

© Copyright — Christian Schopper

Disclosure of the level or amount of

remuneration (N° of jurisdictions)
[ ] Ftequllred [ ] Remn]mended thers (n.a.)

RN

! Disdosure of |r|dn.r||:| ual amuurjlt for some
or all directors and key executives
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Notification of General Meetings & Information Provided

Timetable for convening general shareholder meetings: An Example of Portugal

e o -
! Disclosure of convening  3[2], [3]
! notice / agenda [annual) General
i [CNVM & company’'s website) shareholder mesting
i Deadline for Disdlosure of voting results
! shareholder's proposal (Company's website]
i on the agenda I Recommand Bequirad—
1 L L L | L -
i 21901 s ) 45 115 Gays
e e
Motification of general meetings
[1] Minimum period of time before [2] Requirement for sending [2] Required media for publishing
the meeting notification to all shareholders the notification
[N® of jurisdictions) (N® of jurisdictions) (N® of jurisdictions)
100%% 100% — i
9 29 days- Regulator's
B0%: BO%: — — wiebsite
4 Mot required
60% 22-28 days 60% — 22 I Firm's
websita
40% = 15-21 days 40%
20% 20% Newspaper
0% 0%

Naote: Countries with several requirements
are counted twice.
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Notification of General Meetg’s & Information Provided (cont’d)

Information provided to shareholders regarding the candidates of board election
[M® of jurisdictions)

= Required = Recommended Others (n.a.)

15 17

22

MName of candidates Qualification Relationship
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Shareholder’s Rights

Timetable for Shareholder’s request for convening a shareholder meeting and placing items on the agenda:

An Example of Portugal

i
i Deadline for shareholder's Disclosure of Disclosure of peadline for shareholder's
I request for convening a meeting  cpaohoider's request convening notice / propesal on the agenda
i |25% shareholding) S04] for o ing a meeting zend [=2% shareholding)
| I I 3161 General
| shareholder
| meeti
i LI T L] ! 'E
i -60 051 -45 -21 -16 o Days
]
]
D Y
Shareholder’s request for convening a shareholder meeting
[4] Minimum shareholding requirement (N° of jurisdictions) [5] Deadline for holding a meeting after the
reqguest (N* of jurisdictions)
3% |
£ 1 2 months

T TTT T T T T T 1

: Same threshold in 14 jurisdictions :

! Lower threshold in 23 jurisdictions | 1 month
Shareholder’s request for placing items on the agenda
[6] Minimum shareholding requirement (N of jurisdictions) 2 weeks

Mo threshold 0-3% Others (n.a.)
6 B B
© Copyright — Christian Schopper 32




« A cumulative voting
election permits voters
in an election for more
than one seat to put
more than one vote on a
preferred candidate

When voters in the
minority concentrate
their votes in this way, it
increase their chances
for obtaining
representation in a
legislative body

This is different from
bloc voting, where a
voter may not vote more
than once for any
candidate, and 51% of
voters can control 100%
of representation
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Shareholder Voting

Voting practice for board election
Majority requirement (N* of jurisdictions) Cumulative voting (N° of jurisdictions)

m Required u Allowed with limit
Mot allowed

m Allowed

= Required = Mot required Others [n.a.)

Others (na.)

EmE - e

0 Allowed m Allowed with limit {max 25%-50%:) » Mot allowed © Others (n.a.)

=2 | s |E
I B e -

Issuing shares with limited voting
rights {N® of jurisdictions)

Issuing shares with non-voting
rights (N® of jurisdictions)
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Related Party Transactions

Key regulatory framework to address the related party transactions

Disclosure

l Periodical disclosure ]

* Financial statement
& Corporate governance report +

-

Decision making process

Board approval

Y

* Disinterested board approval

and / or

Shareholders’ approval

Specialists
(e.g. Auditors)

’

* Minority approval

l Immediate disclosure ] Do poooog ¥ I';
£
+ Materials for sharsholders’ approval ,(‘
#
= (Waive)

[ Prohibiting certain RPTs

* Prohibit loans between a company and director

Disclosure of related party transactions in financial statements [N° of jurisdictions)

m |AS 24 = Local Standard Optional

CorpFinCE
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Related Party Transactions (cont’d)

Related party transactions: Board approval for individual transaction
{N® of jurisdictions)

Requirement for Coverage of RPTs in the requirement (Pre-) Condition for Approval
board approval of board approval Mot Required ® Recommended ® Reguired
1 I * Certain types of RPTs 6

10

a
3 [
i

Abstention of Opinion from Opinion from
Related Board Independent outside specialists
Members Directors,
Audit Committee

+ All non-routine RPTs

* Lending to the directors

Mot Required
= Required

© Copyright — Christian Schopper
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Related Party Transactions (cont’d)

Related party transactions: Shareholders’ approval

(N® of jurisdictions)
Requirement for Coverage of RPTs in the requirement of (Pre-) Condition for Approval
shareholders’ shareholders” approval
approval 2/3 majority
# Disapproved by the directors / | 1-

(committee of) independent directors

# Certain types of RPTs

# All non-routine RPTs

Required
B

* Not on arm’s length term

* Substantial transaction

Mot Required
= Required L-—_——— outside specialists

Minority Approval Opinion from auditors or

CorpFinCE
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Takeover Bid Rules

Takeover hids rule (N°® of jurisdictions) Key threshold of mandatory takeover bids
[N® of jurisdictions)
Acqusition by substantial SHs

8
Others (n.a) Control over the board
— |
67%
= No mandatory rule 50%
A0-45%
30-33%
Mandatory . .
¥ Mandatory (ex-ante) — | takeaver 25% |without substantial SHs)
bids rule 20-25%
— 5% from 10 SHs
u Mandatory (ex-post) 5% by substantial SHs
2-3% by substantial SHs
Note: Countries with several thresholds are counted twice.
Requirement for minimum bidding price in Minimum bidding price: highest price paid by offeror
. o re
mandatory takeover bids (N° of jurisdictions) Highest in 12 months
Combination of a) and b) Highest in & months
— 12 — 25% discount from highest in &
mmmmmm - months
| = a) Highest price paid by~ ) Highest in 3 months
* - . afferor P =
7 b) Market pn.;e‘_‘,s_._.—-——h Minimum bidding price: market price

""" Average for 12 months
. Average for & months
m No reguirement

Average for 1-3 months

Highest in 2 months
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